
4. At a Minimum, the Commission Should Not Require Unbundled
Local Switching in any Rate Center Already Being Served by at Least
One CLEC Circuit Switch.

The ready availability ofcompetitive local switching establishes that CLECs do not need

access to ILEC switches to compete. The facts plainly show that switches are relatively

inexpensive, fully scalable, and can be quickly and easily installed. CLECs can therefore

reasonably and practicably offer service using their own switches in any rate center in which

collocation is available in an ILEC central office.

In addition, the Commission could not find that a CLEC's ability to provide

telecommunications services would be impaired without unbundled switching in any rate center

in which at least one CLEC has already deployed a switch. In such rate centers, CLECs have by

their own actions demonstrated that self-provided local switching makes economic sense. The

Commission therefore must, at a minimum, decline to require unbundled local switching in any

rate center that is already being served by at least one CLEC voice switch.

5. Even if Local Switching is Unbundled, Access to ILEC Routing Tables
is Not Necessary.

Even if the Commission was to conclude that local switching should be unbundled in

some areas, it should nevertheless decline to require ILECs to make their routing tables available

in those areas. Switch routing tables are proprietary, and access to the ILEC's routing tables is

not essential to the proper functioning of the switch. Any reasonably efficient competitor could

develop its own routing instructions, which then could be programmed into the ILEe's switch to

direct the routing of the CLEC's traffic. Access to the ILEC's routing table therefore is not

"necessary" under section 251(d)(2)(A).
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As noted above, routing tables are part of the computer software that instructs a switch

how to route network traffic. The routing tables are created and updated constantly by network

engineers based on a variety of factors, including, among other things, variations in the volume

of network traffic, the availability of transport facilities, and information on the different services

provided to specific customers (such as centrex, virtual private network, and others). Because

these factors vary from switch to switch, routing tables are unique to each switch, and are the

product of significant creative effort and expense.

In addition to providing routing instructions for different types of calls, routing tables are

also integrated with other network databases and systems to define different classes of service

and provide various billing options, among other things. The routing tables therefore contain

extremely valuable information concerning the ILEC's network, its customers, and services.
. .

Ameritech maintains all such information in strict confidence. The routing tables therefore

constitute trade secrets or know-how, and may also be subject to copyright protection. As such,

they are proprietary for purposes of section 251(d)(2)(A).

Access to an ILEC's routing table is not "necessary" under section 251(d)(2)(A).

Any reasonably efficient competitor could create its own routing instructions (either internally or

through outside consultants), which could then be programmed into the ILEC's switch. Indeed,

many of Ameritech' s large business customers effectively do the same. Ameritech offers these

customers an option termed "customized routing." Those customers design t~eir own routing

tables, which are then programmed into Ameritech's switch to direct the routing of the

customers' traffic over their own interoffice facilities (or facilities leased from Ameritech). The

fact that these customers, which are not even telecomm~nications companies, can develop their

own routing instructions demonstrates that any reasonably efficient CLEC could do the same.
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The fact that so many CLECs (large and small alike) have developed their own routing

instructions for their own switches likewise conclusively establishes that reasonably efficient

CLECs could do the same. In fact, every one of the 724 CLEC switches that are in service has a

routing table that a CLEC has designed. Thus, even if a CLEC could not earn a normal

economic profit in a particular geographic area using its own switching equipment, there is no

reason why it could not furnish its own traffic routing instructions. Indeed, the only places in

which switching could conceivably satisfy the "impair" test are sparsely populated areas where

the network is relatively simple. In such areas, the cost of developing a routing table is

significantly reduced. Because the ILEC's routing table is, therefore, not essential to the proper

functioning of the switch, the "necessary" test is not satisfied, and ILECs cannot be required to

make the routing table available as part of the switch.

b. Interoffice Transport

In the Local Competition Order, the Commission required ILECs to provide both

dedicated and shared interoffice transmission facilities on an unbundled basis. 219 The

Commission amended the shared transport requirement in the Third Order on

Reconsideration.22o In neither order did the Commission consider whether alternative

transmission facilities were reasonably or practicably available from alternative sources, include

219 Local Competition Order, 11 FCC Rcd at 15718.

220 Implementation ofthe Local Competition Provisions in the Telecommunications Act of1996; Interconnection
between Local Exchange Carriers and Commercial Radio Service Providers, TIrird Order on Reconsideration and
Further Notice of proposed Rulemaking, CC Docket Nos. 96-98,95-185, 12 FCC Red 12460 (1997), petitionsfor
review denied, Southwestern Bell Tel. Co. v. FCC, 153 F.3d 597 (8th Cir. 1998), petition for cert. pending, Ameritech
v. FCC,.No. 98-1381 (U.S.). See also 47 C.F.R. § 51.319(d)(1)(i) (defining dedicated transport as "transmission
facilities ... between wire centers owned by incumbent LECs or requesting telecommunications carriers, or between
switches owned by incumbent LECs or requesting telecommunications carriers"); id § 51.319(d)(l)(ii) (defining
shared transport as "transmission facilities ... between end office switches, between end office switches and tandem
switches, and between tandem switches, in the incumbent LEC network").
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self-supply. This failure was inexplicable inasmuch as competitive access providers began

deploying fiber networks in urban areas nearly 15 years ago. Since 1996, the number of

alternative suppliers of interoffice transport, and the areas served by such suppliers, has grown

significantly.

Now, the Commission must consider whether CLECs would be impaired if they are

denied access to ILEC interoffice transmission facilities. This, as the Supreme Court held,

requires the Commission to consider whether alternative sources of interoffice transmission are

reasonably and practicably available. In light of the Commission's previous orders, it is

appropriate to evaluate separately the availability of dedicated and shared transport.

1. Dedicated Transport Between CLEC and ILEC Switches.

In the Local Competition Order, the Commission required ILECs to provide interoffice

transport between ILECs and CLECS221 because it concluded that "access to these interoffice

facilities will improve competitors' ability to design efficient network architecture, and in

particular, to combine their own switching functionality with the incumbent LEC's unbundled

100ps.,,222 However, whether access to ILEC interoffice facilities would improve CLECs' ability

to design efficient networks or combine their own switches with unbundled loops is irrelevant.

Under section 251(d)(2), the test is whether CLECs would be impaired without access to ILEC

interoffice transmission facilities. That, as the Supreme Court held, requires an assessment of

whether alternative interoffice transmission facilities are reasonably and practicably available

from alternative sources, including self-provision.

221 As it is configured today, interoffice transport between CLECs and ILECs uses standard technology using public
interfaces to effect transmission speeds that include voice grade (DSO), DSl, DS3, and Optical Carrier (OC) levels.

222 Local Competition Order, 11 FCC Red at 15721.
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A review of marketplace facts discloses that fiber optic interoffice transmission facilities

have been deployed by CLECs virtually ubiquitously in dense wire centers serving 40,000 lines

or more. CLECs have also widely deployed fiber in many other, and much smaller, markets. In

all these markets, CLECs, by their own actions, have conclusively established that access to

ILEC interoffice facilities is not necessary to permit a reasonably efficient CLEC to compete

viably. Consequently, the Commission could not reasonably conclude that lack of access to

ILEC interoffice transmission facilities meets the "impairment" standard: (l) in any wire center

serving 40,000 or more lines with existing collocation arrangements, and (2) in any central office

with collocation if competitive transport facilities have actually been deployed in the wire .center

serving area.223

Even before the 1996 Act, competitive access providers (CAPs) had deployed extensive

competitive fiber networks in all major metropolitan areas, and in many smaller markets, as a

result of the Commission's expanded interconnection requirements for access services.224

Deployment of such facilities accelerated following enactment of the local competition

provisions of the 1996 Act.225 Since 1996, the number of CLECs that have deployed fiber

223 Even if a CLEC has not yet obtained collocation in a particular end office, access to ILEC interoffice
transmission facilities would not satisfy the impainnent standard if collocation is available in the wire center and a
CLEC has deployed alternative interoffice transmission facilities in the wire center serving area because those
facilities could quickly and easily be extended to the wire center itself.

224 The Commission's expanded intercOlUlection requirements date'back seven years and resulted in expanded
opportunities for CAPS to provide alternative transport services on concentrated traffic routes between ILEC offices
and tandems and IXC POPs. In adopting these requirements, the Commission assumed that ILECs were dominant
providers of "last mile" access to end users - either via special access loops or "common lines" associated with the
ILECs' local exchange services. The Commission's expanded interconnection orders permitted CAPs to deliver
traffic from IXC POPs to ILEC offices for distribution to end users over ILEC special access loops or common
lines, or conversely to take traffic that has been aggregated from ILEC loops and common lines and transport it to
IXCPOPS.

225 UNE Fact Report at II-I. The largest CLECs - AT&T and MCI WorldCom - have taken great steps to bring in­
house CAP expertise in dedicated transport and extensive CAP networks in their acquisitions of TeleportfTCG and
MFS, respectively.
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provisions of the 1996 ACt.225 Since 1996, the number ofCLECs that have deployed fiber

networks has grown from 29 to 60, and the number of cities served by competitive fiber has

grown from 130 to 289.226 CLECs have deployed fiber in 135 of the top 150 MSAs, and nearly

30,000 miles of fiber in the top 50 MSAs alone. 227 Forty seven of the top 50 MSAs are served

by at least three CLEC fiber networks; 29 are served by five or more CLECs, and 16 are served

by seven or more?28

In the Ameritech region, the results have been equally dramatic. For example, the UNE

Fact Report shows that, in the Chicago metropolitan area, Ovation has deployed 100 miles of

fiber and 21 st Century Telecom another 70.229 That report, however, actually understates the

extent of competitive interoffice transmission facilities in some cases. In a recent study

commissioned by Ameritech, for example, Quality Strategies found that AT&T/TCG's Chicago

network extends for 1000 route miles and that MCI WorldCom and NEXTLINK have fiber

networks of225 miles and 110 miles, respectively.230 Thus, there is at least 1500 miles of

competitively-provided in Chicago alone. But even that figure does not account for competitive

fiber deployed by Intermedia and Level 3 because information about the extent of their fiber

network in Chicago is not publicly available. Nor does it include the fiber networks that

225 UNE Fact Report at II-1. The largest CLECs - AT&T and MCI WorldCom - have taken great steps to bring in­
house CAP expertise in dedicated transport and extensive CAP networks in their acquisitions of TeleportrrCG and
MFS, respectively.

226 UNE Fact Report at 11-6.

227 !d.

2281d.

229 UNE Fact Report at Appendix B.

230 Quality Strategies: Ameritech CAP/CLEC Network Descriptions, Third Quarter, 1998 (Quality Strategies
Report).
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Convergent, e.spire, MegsINet, Metromedia, OpTel Telecom, US Xchange and WinStar each are

planning to deploy.231

In Detroit, Quality Strategies reports that AT&T has already deployed 300 fiber route

miles and MCI WorldCom 129 miles, for a total of429 miles. 232 The UNE Fact Report reports

that US MidTel has deployed an additional 5 miles, that Level 3 has a network ofunknown

length, and that Convergent is planning to deploy its own fiber network.233

In Cleveland, AT&T has deployed 170 route miles, ICG has deployed 180 miles,

NEXTLINK has deployed 180 miles, and MCI WorldCom 70 miles, for a total of600 miles. 234

E.spire too has deployed facilities, but the extent of those facilities is not available; and Level 3

is planning to deploy additional facilities of unknown length. 23s

In Indianapolis, Time Warner, AT&T, and MCI WorldCom have networks of400,200,

and 200 miles respectively, totaling 800 miles.236 Intermedia has deployed a fiber network of

unknown length; and Convergent, Hyperion, and Level 3 are planning to deploy their own

networks.237

231 UNE Fact Report at Appendix B.

232 Quality Strategies Report.

233 UNE Fact Report at Appendix B.

234 Quality Strategies Report.

235 UNE Fact Report at Appendix B.

236 Quality Strategies Report.

237 UNE Fact Report at Appendix B.
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In Milwaukee, Time Warner has 300 miles of fiber, AT&T 300 miles, and MCI

WorIdCom 65 miles. 238 US Xchange adds 100 miles, and Ovation 75 miles239
-- for a total of

840 miles.

In Columbus, Time Warner's network measures 550 route miles, ICG's 150 miles, and

NEXTLINK's 112 miles - for a total of812 miles. 240 AT&T's and Hyperion's facilities are still

. hi' 241In t e p anmng stages.

Finally, in Grand Rapids, MCI WorIdCom's fiber network, building on the network

started by Brooks Fiber, already extends 300 miles. 242

The extent of competitive deployment of interoffice transmission facilities is further

demonstrated by the substantial amount of collocation in Ameritech offices - especially in dense

wire centers. In Ameritech's region, for example, CLECs have obtained collocation in 71

percent (260 of365) ofAmeritech's wire centers serving20,000 and more lines, 77 percent (198

of258) of wire centers of30,000+ lines, and over 85 percent (150 of 176) of wire centers serving

40,000 and more lines. 243

Many of these offices have multiple collocation arrangements. Of the 260 20,000+ line

wire centers with collocation arrangements, 159 (61 percent) have two or more, 105 (40 percent)

have 3 or more, and 71 (27 percent) have 4 or more collocation arrangements.244 Ofthe 198

238 Quality Strategies Report.

239 UNE Fact Report at Appendix B.

240 Quality Strategies Report.

241 UNE Fact Report at Appendix B.

242 Quality Strategies Report.

243 UNE Fact Report at 11-8, Table 2.

244 UNE Fact Report at 11-18, Table 4.

91



30,000+ line wire centers with collocation arrangements, 130 (66 percent) have two or more, 89

(45 percent) have 3 or more, and 66 (33 percent) have 4 or more collocation nodes. 245 And, of

the 15040,000+ line wire centers, 109 (73 percent) have two or more, 78 (52 percent) have 3 or

more, and 59 (39 percent) have 4 or more collocation nodes. 246 Thus, the larger the wire center,

the more likely it is that there will be multiple collocation arrangements.

This look at operational collocation arrangements, however, is conservative because it

misses the growth in competitive activity reflected in pending collocation orders. When such

orders are included, the numbers of20,000+ line wire centers with collocation increases from

260 (71 percent) to 303 (83 percent), the number of 30,000+ line wire centers goes from 198 (77

percent) to 222 (86 percent), and the number of40,000+ line wire centers increases from 150 (85

percent) to 161 (91 percent)?47

Similarly, including pending collocation orders increases the number of multiple

collocation arrangements. Of the 303 20,000+ line wire centers with collocation, 220 (73

percent) have two or more, 157 (52 percent) have 3 or more, and 116 (38 percent) have 4 or

more collocation nodes - up from 61 percent, 40 percent and 27 percent, respectively. Similarly,

of the 222 wire centers with collocation serving 30,000+ lines, 176 (79 percent) have two or

more, 129 (58 percent have 3 or more, and 99 (45 percent have 4 or more collocation nodes - up

from 66 percent, 45 percent, and 33 percent, respectively. And, of the 161 wire centers with

collocation serving 40,000+ lines, 135 (84 percent) have two or more, 108 (67percent) have 3 or

245 UNE Fact Report at 11-19, Table 5.

246 UNE Fact Report at 11-19, Table 6.

247 UNE Fact Report at 11-20, Tables 7, 8, and 9.
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more, and 86 (53 percent) have 4 or more collocation arrangements - up from 73 percent, 52

percent, and 39 percent, respectively

Given the substantial deployment of competitive fiber facilities and the significant

proliferation of collocation arrangements in dense wire centers, CLECs have ready access to the

facilities of competitive providers of interoffice transport or can easily deploy competitive

facilities themselves. This is especially true in the top seven Ameritech metropolitan areas. 248 In

those areas, 126 wire centers serve 40,000 or more lines. Ofthat number, 88 (70 percent of those

offices, representing 74 percent of the lines in those offices) have collocation arrangements

connected to facilities provided by non-Ameritech entities. In these cases, CLECs, by their own

actions, have conclusively proven that they would not be "impaired" in their ability to provide

telecommunications services under section 251(d)(2) if they are denied access to dedicated

interoffice transmission facilities as an unbundled network element. Consequently, in such

offices, the Commission cannot require Ameritech to offer dedicated transport as an unbundled

network element.

In additional 11 offices, representing an additional 8.4 percent of Ameritech's lines,

CLECs have active or pending collocation arrangements and deployed competitive fiber

facilities that traverse the wire center serving area. In those offices, CLECs could quickly and

easily extend these transport facilities to the serving wire center. Consequently, in such cases, a

requesting carrier could not demonstrate that it would be impaired if it were denied access to

dedicated interoffice transport as an unbundled network element.

248 The data is being s~plied for the Chicago LATA and the Cleveland, Columbus, Detroit., Grand Rapids,
Indianapolis, and Milwaukee MSAs.
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Based on the availability alternative interoffice transmission facilities, the Commission

should not require ILECs to offer dedicated interoffice transport: (1) in wire centers serving

40,000+ lines with existing collocation arrangements; and (2) in any office with collocation

arrangements if competitive transport facilities are present in the office or traverse the wire

center serving area.

2. Shared Transport Between ILEe Switches.

The Supreme Court vacated Rule 319 in its entirety, including the requirement that

ILECs provide shared transport. Consequently, the Commission now must reconsider whether

"shared transport," as defined in the Third Order on Reconsideration,249 meets the "necessary"

and "impair" standards in section 251(d)(2). As shown below, it clearly does not.

As a threshold matter, shared transport is not even an "unbundled" network element

within the meaning of Section 251(c)(3). In AT&T, the Commission argued that the Eighth

Circuit had erred in holding that the term "unbundled" in Section 251(c)(3) meant physically

separated. Rather, the Commission (along with AT&T) maintained, two physically connected

network elements are "unbundled" if a new entrant has the ability, if it so desires, to acquire one

of the elements but not the other.25o

In reversing the Eighth Circuit, the Supreme Court expressly adopted the Commission's

interpretation of the term "unbundled.,,251 Thus, while incumbent LECs may be required to

249 Third Order on Reconsideration, 12 FCC Rcd 12460 (1997).

250 See Brief of the Federal Petitioners, No. 97-826 and consolidated cases, at 44 ("the term 'unbundle' * * *
denote[s] giving someone a choice of elements at separate prices") (emphasis added); Brief for Petitioners in No.
97-826, at 38-39 ("[t]o provide something on an unbundled basis is * * * simply to stite a different price for it and
to give users the option ofdeclining to purchase it as part ofa package") (emphasis added).

251 AT&T, 119 S. Ct at 737.
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provide pre-assembled combinations of unbundled network elements, each element in the

combination still must be capable of being purchased separately.

Under the prevailing definition of "unbundled,,,252 shared transport could never be an

"unbundled" network element. It is undisputed that shared transport is inextricably linked to

local switching.253 As the Commission expressly has acknowledged, "[r]equesting carriers that

purchase shared transport as a network element to provide local exchange service must also take

local switching. ,,254 This means, of course, that a requesting carrier does not have the option of

obtaining shared transport without also taking local switching.255 It necessarily follows that

shared transport, as defined in the Third Order on Reconsideration, is not an "unbundled"

element within the meaning of Section 251 (c)(3), and thus may not be subject to an unbundling

obligation under the 1996 Act.

Irrespective ofwhether it constitutes an "unbundled" network element, the Commission

could not require ILECs to provide "shared" transport in most, if not all, geographic markets

because it depends entirely upon access to unbundled local switching. However, as discussed

above, unbundled local switching fails to meet the "impair" standard in most, if not all,

geographic markets. As a consequence, incumbents cannot be required to provide shared

transport in any market in which they are not required to unbundle local switching.

252 Having prevailed before the Supreme Court, AT&T is judicially estopped from advocating - and the
Commission is judicially estopped from adopting - a different interpretation of the term "unbundled" on remand
from that decision. See, e.g., Davis v. Wakelee, 156 U.S. 680, 689 (1895); Astor Chauffeured Limousine Co. v.
Runnftldt Investment Corp., 910 F.2d 1540, 1547-49 (7th Cir. 1990). Moreover, any such different interpretation
would be arbitrary and capricious.

253 See Third Order on Reconsideration, 12 FCC Rcd at 12486.

254 Third Order on Reconsideration, 12 FCC Rcd at 12488 (emphasis added).

255Id.

95



Even if there are some geographic markets in which local switching must be unbundled,

the Commission still could not require ILECs to offer shared transport because it would not meet

either the necessary or the impair standard in section 251(d)(2). It is beyond dispute that shared

transport could not function without access to the incumbent's routing tables resident in the local

switch.256 As discussed above, however, routing tables are a proprietary feature of the switching

element that themselves do not satisfy the "necessary" prong of Section 251(d)(2). Because

incumbent LECs cannot be required to provide routing tables as part of the switching element,

incumbents also cannot be required to provide shared transport (which depends upon those

routing tables) as an unbundled network element.

As discussed above, incumbents can provide unbundled local switching without

providing access to their proprietary routing tables, and CLECs that purchase unbundled local

switching can create their own routing tables, which can be programmed into the incumbent's

switch. Because a CLEC can reasonably and practicably obtain interoffice transport between the

incumbent's switches and design its own routing tables for such transport, the Commission

cannot require incumbents to provide "shared" transport as defined in the Third Order on

Reconsideration, which required use of the incumbent's proprietary routing tables.

In addition, shared transport, as defined in the Third Order on Reconsideration, does not

pass the "impair" standard of Section 251 (d)(2)(B). In reaching the contrary conclusion in the

Third Order on Reconsideration, the Commission reasoned, inter alia, that "the opportunity to

purchase transport facilities on a shared basis, rather than exclusively on a dedicated basis, will

decrease the cost of entry," and that "if new entrants were forced to rely on dedicated transport

facilities, even at the earliest stages of competitive entry, they would alm'ost inevitably

256 See Third Order on Reconsideration, 12 FCC Red at 12482.
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miscalculate the capacity or routing patterns.,,257 In addition, the Commission concluded,

without any record support, that dedicated transport is not economically feasible at low

penetration rates. It further concluded that new entrants would be hindered by significant

transaction costs if they were to continually reconfigure unbundled transport elements as they

acquire new customers. 258

The Commission's analysis, however, is invalid, having been premised upon a reading of

the Section 251 (d)(2) "impair" standard that subsequently was struck down by the Supreme

Court.259 Shared transport satisfies Section 251(d)(2) only iflack of access to shared transport

would prevent a reasonably efficient competitor from providing the services it seeks to offer

within two years and from earning a normal economic profit in so doing.

That standard is not met here, particularly if incu?1bent LECs are required to provide

"dedicated" interoffice transport between their switches to requesting carriers. The difference

between shared and dedicated transport is that "shared" transport uses the same exact

transmission circuits as the incumbent, while "dedicated" transport uses the same circuit path

(i.e., a "shared" conduit - but not the exact circuit used by the incumbent). But all of the circuits

on an incumbent-owned interoffice trunk are of the same quality, so a competitor surely could

provide service using this form ofdedicated transport.

In addition, the most basic tasks that a telecommunications carrier undertakes are

forecasting demand, ensuring that it has sufficient transport facilities to carry forecasted traffic,

and routing traffic. Although a CLEC might be able to reduce its costs if it could use the same

257 Third Order on Reconsideration, 12 FCC Red at 12481-82.

258 1d.
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circuits - and hence the same routing tables - as the incumbent, that is not the standard under

the "impairment" test, as the Supreme Court held. Rather, the issue is whether a reasonably

efficient competitor could enter within a reasonable time and compete viably without them. In

light of the broad array of CLECs offering service over their own interoffice transport facilities,

the Commission could not reasonably conclude that a reasonably efficient competitor could not

compete without access to "shared" transport, as defined in the Third Order on Reconsideration.

The attached network model and economic analysis confirms that a reasonably efficient

CLEC could profitably provide service without "shared" interoffice transport, as defined in the

Third Order on Reconsideration.26o In the analysis, Ameritech has assumed that the new entrant

utilizes unbundled local switching, customized routing (using line class codes), unbundled

tandem switching, end office integration, transport and termination service, and dedicated

interoffice transport. These options permit the CLEC to evolve its network from end office

integration, to DS-1 services provided by Ameritech, to dedicated transport facilities provided by

a third party or self-provided by the CLEC. The analysis demonstrates, contrary to the

unsupported conclusion in the Third Order on Reconsideration, that new entrants can profitably

provide usage services to end users served through unbundled local switching without access to

"shared" transport, even at early stages of entry. In fact, CLECs can offer usage services

between Ameritech switches for a very modest $.0071417 per minute ofuse, which is

approximately one-half of the comparable wholesale usage rate in Illinois, and even further

below Ameritech's retail usage rates. Thus, "shared" transport fails the impair test.

259 See AT&T, 119 S. Ct. at 735 (Conunission may not "regard[] any 'increased cost or decreased ~rvice quality' as
establishing a 'necessity' and an 'impair[ment)' of the ability to 'provide ... services"').
260 See Attachment C.

98



The three concerns that that led the Commission to conclude in the Third Order on

Reconsideration that failure to gain access to shared transport would impair new entrants' ability

to enter the local marketplace are addressed in Attachment _. First, CLECs are not required to

order dedicated facilities based upon a guess at future traffic volumes at the outset of their

service, nor are they penalized for a miscalculation. Through, the use of end office integration,

Ameritech will carry on a minute ofuse basis whatever traffic the CLEC delivers to it, and the

CLEC is not required to order any dedicated transport facility until actual volume levels justify

it.

Second, as demonstrated above, the alternative arrangement is economical. Indeed, it is

economical even at low penetration rates since it terminates traffic for the CLEC on low volume

routes and to low volume offices using low minute of use cost-based end office integration and

reciprocal compensation rates. As soon as the CLEC can cost justify a DS-l dedicated transport

service, it can replace end office integration on that segment with a DS-l service, while

continuing to use end office integration on other lower volume routes. Later as traffic increases

further, the CLEC can elect to build its own transport facilities on high volume routes or

subscribe to the services of a third party.

Finally, there are no transaction costs as a CLEC adds new customers at low volume

levels. Rather, the CLEC need only pay very modest charges when it converts from end office

integration to DS-l service, when it can cost justify that service based upon the traffic levels

involved.

The fact that a competitor could use its own circuits (either by itself or shared with other

competitors) and establish its own routing tables should be considered a plus, not a minus, under

the 1996 Act. If competitors are allowed to ride off the incumbent's network design and routing
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instructions, there would be no innovation, no quality differentiation, and thus no real

competition or benefits to consumers. 261 For these reasons, shared transport does not satisfy the

impair standard of Section 251(d)(2).

c. Local Loops.

In the Local Competition Order, the Commission required ILECs to unbundle local

loops, which it defined as "a transmission facility between a distribution frame, or its equivalent,

in an incumbent LEC central office, and the network interface device at the customer

premises."262 This definition, the Commission stated, includes "two-wire and four-wire analog

voice-grade loops, and two-wire and four-wire loops that are conditioned to transmit digital

signals needed to provide services such as ISDN, ADSL, HDSL, and DS I-level signals.,,263

In the Notice, the Commission declared that its "strong expectation" is that "under any

reasonable interpretation of the 'necessary' and 'impair' standards of section 251(d)(2), loops

will generally be subject to the section 251(c)(3) unbundling obligations.,,264

Ameritech generally agrees that loops satisfy the "impair" standard under section

251 (d)(2) at this time. Nevertheless, there is a growing body of evidence that CLECs can

reasonably and practicably deploy competitive local loops in certain markets. Indeed, CLECs

are already doing so. Where they are, the evidence would suggest that access to ILEC loop

facilities may not be necessary.

261 See AT&T, 119 S. Ct. at 754 (Breyer, 1., concurring in relevant part) ("It is in the unshared, not in the shared,
~rtions of the enterprise that meaningful competition would likely emerge").

62 Local Competition Order, 11 FCC Rcd at 15691.

2631d.

264 Notice, FCC 99-70 at para. 32.
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One market in which CLECs have already deployed significant alternative loop facilities

is the market for large business customers (those with 20 or more lines) in dense wire centers?6S

These customers, as the Commission and Department ofJustice have already recognized,

constitute a discrete telecommunications market?66

CLECs have aggressively targeted these customers, and can now reach many large- and

medium-size business customers directly with their own fiber networks.

CLECs already connect nearly 15 percent of the commercial buildings in the country with their

own fiber. 267 They also routinely extend their fiber networks to reach additional large customers,

and advertise their willingness to do SO?68 As a consequence, CLECs have deployed fiber in 135

of the top 150 MSAs, and deployed nearly 30,000 miles offiber in the top 50 MSAs alone. 269

As explained in the UNE Fact Report, the evidence suggests that the overwhelming

majority of CLEC-provided loops are serving business customers in dense wire centers (that is,

those serving between 20,000+ and 40,000+ loops) that have attracted collocation.270 Based on

the evidence collected in the UNE Fact Report, it appears that CLECs are serving with their own

loops between 9 and 18 percent of all business lines in wire centers with 40,000+ lines that have

attracted collocation.

265 The Commission recently defined "large business customers" as those with "twenty or more access lines."
Telecommunications Carriers' Use ofCustomer Proprietary Network Information and Other Customer Information,
Second Report and Order and Further Notice of Proposed Rulemaking, 13 FCC Rcd 8061,8128 (1998).

266 See UNE Fact Report at III-2 (citations omitted).

267 Id. at III-3 (citations omitted).

268 Id.

269 Id. (noting that CLECs have deployed fiber in all but the 15 of the MSAs ranked between 51 and 150).

270 !d. at III-16.
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In Ameritech's region, several carriers have deployed fiber SONET rings and other

wireline loops to serve large- and medium-sized business customers in dense wire centers,

bypassing Ameritech's loop facilities altogether. Market research establishes that there is

significant self-supply ofloops in Ameritech's region. MCI WorIdCom, for example, provides

service to at least 1,058 "on-net" buildings in Ameritech's region using its own fiber loops

(including 300 buildings in Chicago, 125 in Detroit, and 40 in Indianapolis)?71 AT&T provides

service to at least 317 buildings using its own fiber and some copper twisted pair loops

(including 300 buildings in Chicago)?72 And Time Warner provides local service to at least 373

buildings using its own 100ps.273 These carriers could easily serve additional buildings,

including residential multiple dwelling units, by extending fiber drops to buildings near their

existing SONET rings.

These figures strongly suggest that efficient CLECs could reasonably and practicably

deploy their own loops, and, therefore, would not be impaired without access to ILEC loops, in

dense wire centers. Indeed, the facts show that facilities-based CLECs have achieved

substantially greater penetration into business markets than AT&T's competitors achieved in the

1970s and 1980s.274 As one analyst put it, "CLECs as a group [have] achieverd] in less than two

271 Quality Strategies, Ameritech CAP/CLEC Network Descriptions Third Quarter, 1998, Dec. 21,1998 at 16, 69,
102, 122, 140, 144, 153, 182, 230 (Quality Strategies Report).

272Id. at31, 78,114,161,214.

273 Id. at 83,190,221.

274 As the UNE Fact Report notes, three and a halfyears after Execunet II, AT&T competitors were serving less than
5 percent ofbusiness lines, while CLECs today serve between 8 and 18 percent of all business lines in dense wire
centers. UNE Fact Report, III-I7 (citing William Kennard, Chainnan, Federal Communications Commission,
Statement Before the Subcommittee on Commerce, Justice, State, and the Judiciary, U.S. House of Representatives,
March 25, 1998; C. Yang, Yes, Virginia, There is Phone Competition, Business Week, Sept. 28,1998).
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years after the Telecom Act what it took MCl and other alternative long-distance carriers over 10

years to achieve in the 1970s and 1980s.,>275

Even the foregoing figures do not give a complete picture ofcompetitive loop

deployment because they do not take into account other competitive loop technologies, such as

fixed wireless, PCS and cable loops. Each of these technologies is emerging as strong potential

competitors to ll.,EC wireline loops.

Fixed wireless local loops, as the Commission has recognized, is rapidly offering a

"replacement for the 'last mile' of copper wire.,,276 That is because wireless local loops are

relatively inexpensive to deploy (at $500 to $1,000 per line, with costs expected to drop to $200

per subscriber installation), when compared to wireline loops (at $1,000 or more per loop).277

Wireless local loops are also modular, flexible, scalable, movable, and easier and cheaper than
. .

wireline loops to maintain. 278 Wireless local loops also can be deployed much faster than

wireline loops - systems can be activated in 90 to 120 days,279 and offer greater capacity than

standard copper loops, with equivalent or better quality of service and speed. 28o As a

2751d. (quoting 1. Grubman, et a/., Salomon Smith Barney, CLECs Surpass Bells in Net Business Line Additionsfor
First Time, May 6, 1998.

276 UNE Fact Report at III-IO (citing Implementation ofSection 6002(b) ofthe Omnibus Budget Reconciliation Act
of1993, Third Report, 13 FCC Rcd 19746, App. Fat F-I (1998) (Third CMRS Report)).

277 UNE Fact Report at III-10 (citations omitted).

278 UNE Fact Report at III-lO, III-II (citations omitted). Because wireless technology is movable, sunk costs are
minimal. See UNE Fact Report at III-II n.23 (quoting F. Dawson, Are Clouds Clearing Over Wireless Local
Loop?, Inter@active Week, Mar. 2, 1998 ("Wireless allows you to redeploy access facilities on a large scale without
losing a large share of embedded investment.")).

279 UNE Fact Report at III-lO (citation omitted).

280 UNE Fact Report at III-ll (citing Third CMRS Report at App. F, F-II).
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consequence, "fixed wireless technology has developed to the point where it has the potential to

°d 0 0 I . h' b LEC k ,,281proVI e a competItIve a ternatlve to t e mcum ent networ .

In Arneritech's region, a number of carriers have already begun deploying fixed wireless

local loops to bypass Arneritech's loop facilities. For example, Winstar, which is serving 125

buildings in Chicago and its surrounding suburbs with fixed wireless technology.282 Teligent too

is deploying fixed wireless technology in Illinois.

Cellular and PCS also offers a functional alternative to wireline local loops. Although

advanced digital technology has eliminated the quality gaps between wireline and wireless

connections to the network, until quite recently, wireless service was not price competitive with

wireline service and therefore did not provide an economic substitute.283 Now, as the

Commission itself has recognized, wireless providers are "using aggressive pricing to position

their services as true replacements for the wireline based services ofLECs.,,284 As a

consequence, customers increasingly view wireless services as a potential substitute for wireline

services.285

281 Amendment ofthe Commission's Rules to Establish Competitive Service Safeguards for Local Exchange Carrier
Provision ofCommercial Mobile Radio Services, 12 FCC Rcd 15668, 15701 (1997).

282 Quality Strategies Report at 44.

283 UNE Fact Report at III-22. (citation omitted)

284 Third CMRS Report, 13 FCC Rcd at 19817.

285 See UNE Fact Report at III-25 (quoting PCIA Press Release, PCIA Launches Advertising Blitz on Wireless
Competition, Mar. 26 (1998) ("42% ofall Americans would consider switching their local phone service to
wireless"». The Commission itself expects that customers will increasingly view wireless as a substitute for local
service. See Cellular Telecommunications Industry Association's Petition for Forbearance from Commercial
Mobile Radio Service Number Portability Obligations and Telephone Number Portability, Memorandum Opinion
and Order, wr Docket No. 98-229, CC Docket No. 95-116, FCC 99-19 at para. 23 (reI. Feb. 9, 1999) ("We
anticipate that as wireless service rates continue their downward trend and the use of wireless services increases,
there is a greater likelihood that customers will view their wireless phones as a potential substitute for their wireline
phones.") (citing The Yankee Group Report, Year-End 1998 Wireless Industry Update: The Impact ofAll-Inclusive
Rates, December 1998, at 11-12).
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Cable too has the potential to provide a substitute for ILEC loops to most residential

subscribers. Cable providers are rapidly upgrading their systems to provide voice telephony and

cable modem services. Indeed, approximately 20 percent of U.S. cable subscribers are already

served by cable systems capable of providing two-way services,286 ~nd the largest MSOs expect

to upgrade most of their cable plant by the year 2000?87 In the Ameritech region, TCI is already

offering cable telephony services in Arlington Heights, IL.288

Cable is emerging even more quickly as an alternative loop for data traffic. Although

data loops account for much of the current growth in ILEC loops -many households obtain

second phone lines for fax and Internet services,289 cable has emerged a strong competitor in the

provision of advanced data services. Indeed, cable has taken an early lead over ILEC copper
.

loop technologies in the race to provide such services to the home. 290 One Study projects that

deployment of high-speed cable modems will substantially exceed deployment ofxDSL over the

next several years. 291 Cable therefore will increasingly serve as a competitive substitute for

ILEC local loops.

286 UNE Fact Report at III-20. (citation omitted)

287 Time Warner expects to upgrade 85 percent of its cable plant by the end of 1999. Id. (citing Time Warner News
Release, AT&T and Time Warner From Strategic Relationship to Offer Cable Telephony, Feb. 1, 1999). TCI
projects that it 60 percent of its plant will be upgraded to two-way capability by the end of 1999, and that 99 percent
will be by 2000. Id. (citing C. Mason, Where Are CA TV's Trump Cards, America's Network, June I, 1998). And
MediaOne expects that broadband will be available in most of its service areas by the end of 2000. Id. (citing
MediaOne, Overview, http://www.mediaone.com/whoweare/default.htm).

288 UNE Fact Report at III-19. Table 7.

289 UNE Fact Report at III-21 (citation omitted).

290 "[C]able modems have clearly taken the early lead in the race to become the residential broadband technology of
choice in the United States." UNE Fact Report at VI-5 (quoting Henry Samueli, Broadcom Corp., in K. Fong, et 01.,
Hambrecht & Quist, Inc. Communications Symposium/Data Processing/Felecom. (l'ranscript) Industry Report, Rpt.
No. 2658327, April 16, 1998, at *11.

29J UNE Fact Report at VI-9 (citing Study Sees Cable Modem Deployments Surpassing ADSL Installations by 2003,
Broadband Networking News, Aug. 4, 1998).
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